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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 34960

THE CHICAGO, LAKE SHORE AND SOUTH BEND
RAILWAY COMPANY
== ACQUISTION AND OPERATION EXEMPTION --
NORFOLK SOUTHERN RAILWAY COMPANY

PETITION TO REVOKE AND STAY EXEMPTION

MOTION FOR LEAVE TO SUPPLEMENT REPLY OF
THE CHICAGO, LAKE SHORE AND SOUTH BEND RAILWAY COMPANY

Pursuant to 49 CZR 1104.13(a) and 1117.2, The Chicago,
Lake Saore & Scath Berd Rairlway Company (“CLSSB”) ~cves the
Board for leave to supplemernt the reply it previously
submitted on December 5, 2006, in the above-captioned
exemption proceeding. There Petitioners the City of South
Bend, IN, along wrth the Bro:iners of Holy Cross, Inc., and
tke Sisters of tne H¢ly Cress, Inc.,, had filec a Petition
to Revoke and Stay the Notice of Zxemption jecintly on
November 22, 2006, asserting,, among other grounds, that
CLSSB never has had and never will have an agreement with
Norfolk Southern Corporaticn (“NS”) to acguire and operate
the subkject rail line, ard any representaticons by CLSSB as

to the existence o an agreement cecnstituze false and



misleading representations, that CLSSB acted in a
“disingenuous and misleading” manner 1p resubmitting their
Neotice of Exerptior on November 20, 2006, and that CLSSB’s
filing of, 1n 1ts words, “misleading and untruthful
Verified Notices cof Exemption” cornstitute such an “abuse of
process” by CLSSB as to warrant an award of attorney fees
for time spent by Petitioners’ counsel preparing responses.
CLSSB has located a long mispiaced letter from NS
management dated Septemper 22, 2005, copy attached, that
states clearly the existerce of an agreement to sell to
CLSSB the line that i1s the subject c¢f this proceeding, the
Niles Industrial Track. The Board should deny Petitioners’
request to revoke CLSSB’s exemption and should auvthorize NS
20 promptly sell this line to CLSSB. Xoreover, the Board
should taxe sucn actior as 1t deeus appropriate for
unnecessary threats py Petitioners for sanctions against
CLSSB or its counsel.

As the Board will recall, this proceeding involves a
highly contentious dispute involving the purchase by CLSS3
of a small former Corra-. branchk line ir Souzn Berd, IN,
now owned by NS. Iritially, CLSSB had sought and the Board
had granted an exemption authorizing CLSSB to acquire and

operate the subject rail line by decision served July 6,



2006.! Thereafter, CLSSB withdrew that exemption and later
refiled 1t in this proceeding on November 20, 2006. Upon
receipt of Petitioners’ Petition to Revoke and Stay

Exemption, the Board stayed this proceeding by decision

served November 22, 200&€. The matter is sti’l pending.
Trereafter, fetitioners filed an Adverse Application o
abardon the same NS rall line that is the sublect of thais
proceeding. That proceeding is also still pending.2
ARGUMENT

CLSSB now moves the Board to accept into evidence a
long missing but extremely relevant letter dated September
22, 2005, from NS’ Paul L. Greene, Marager of Strategic
Planning, to Robert Harris, Presicent of CLSSB. A copy is
attached. As relevant, tnat letter states:

“[l]ez me assure you that based on our recting of May
17 and the subseguent approval of Neorfclk Southern’s
Tactical Line Management Team, there is an agreement
to sell the Niles Industrial Track to the Chicago,
Lake Shore and South Bend Railway Company LLC. Both
parties have agreed to the general terms of the
Transaction Summary, which outlines the major tenets
of the deal structure. It was our Department’s
intention to have to you the closing documents by
early summer ané we were looking forward to closing by
now. As soon as the standard contract cocuments are
prepared, a clecsirg date converient to you will be
scheduled.”

! Filed -n ke Chicagc, La=e Shore and Scuth 3er-¢ Ra.lway Company—
Acquis:tion and Operaticr Exemption—Norfolk Southerr Railway Compary,
STB Finance Docket Ho. 34893.

2 Docketed as XNorfolk Southern Railway Company—Adverse Abandonment—
St. Joseph County, IN, SI'3 Docket No. AB-290 (Sub-No. 286).




For the Bgard’s informstior, Mr. Harris lives most of
the year in Cclcrado where ke Is engaged ir real estate
developmenrz. However, he also owns a ncre in Pcrter, IN,
near South Berd. He has been unable untlil now to locate
this letter but discovered it uwpcn cleaning up his Fome 1in
Incé-ana. Ile then prompt.y furnisnea a copy To coursel,
CLS8S3 did not submit _his letter at the time 1t Ziled its
criginal Reply or Decerper 3, 2206, bpecause Mr, Harris was
unab_.e to locate a copy.

CLSS3 recogninaes —hat tne Board has ro juraisdiction
over contracitual aisrutes. Tnat 1s a matter for the cour:s
ard arbizrazion.’ Hnwever, this letter 1s highly relevant
irsofar as Petizicners have quest-orned tane trathfulness of
CLSSB’'s al’ecations as Lo the existerce of a sazle agreement
and have asserted the zl.eged _ac< thereof as a basis Zfor
reveking the exervtion as veia ab i1nitio.

Acccraingly, CLSSB roves the Board to accept into
ev.cdence N3’ letter of Septemner 22, 2005, find ro basis
fcr Petitioners’ assercicns that CLSSB’s exemption contains

false and mis’leading i1nfcrmatior, 1ssue a decision grarting

! See faginaw Bay Southarn Raliwav Conpany - Acga-si.ion and
Cperatior Exerption - Fsil "-re2 ¢Z CSX Transportabt-on, Inec., STB
Finance Doc<et No. 34729, sl-p op. al 2, footnote & (5TB served Mzvy 5,
ZCU€) (Soard is not proper foram <o resalve nrivets con'ractual

disputes).




this exemption immediately, and grant such other relief as
is appropriate.
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CERTIFICATE OF SERVICE

Z, John D, Heffrer, cer:1fy that a copy ol the
Mcticon For Leave To Supplement Reply cf the Chicago, Lake
Shore & Scath 3enc Railway Compary, was servad or September
14, 2CC7 by nand-cdellver and firsl-class mail to the
Zollowing:

James R. Paschall
Senivr General Attorney
Norfolk Scuthern Corp.
Law Ceparlnment

Three Corrercial Place
Morfelk, VA 23520-924L°

Mr. Jeffrey M. Janxcwskli
Ceputy City Attorney

227 West Jefferson 3oulevard
Scuth Berd, IN 4660_

r. Rickard H. Streeter (Hanrnd-deliver)
arnes ard Thorrburg, LLF

80 i7" Street, NW - 3u-te 9iC
Washlngtorn, DT 20C0€-5875

= L)

Ms. Sandra M. Searor

Executive Director

Michiana Courcil oI Governments
227 West Jeflfersor Beulevara
South 3ena, IN £L6€EC1

Sister J¢y 0O’ Graay, President
Sister of I'oly Cross

501 Bertrard Hall - St Maxy’s
Nctre Jame, TN 46356-52C0

Doy

\J Jorr L. E€ffrer




Nortolk Southern Corporation Paul L. Greene
Three Commercial Place Manager

Nortolk, Virginia 23510-2191 Strategic Planning
757 664 5146

FAX' 757 533 4884
E-malt Paul.Greene@nscorp com

September 22, 2005

Mr. Robert Harris, President

The Chicago, Lake Shore and South Bend Railway Company LLC
404 Franklin

Porter, IN 46304

Dear Mr. Harris:

Let me assure you that based on our meeting of May 17" and the subsequent approval of
Norfolk Southern’s Tactical Line Management Team, there is an agreement to sell the
Niles Industriat Track to The Chicago, Lake Shore and South Bend Railway Company
LLC. Both parties have agreed to the general terms of the Transaction Summary, which
outlines the major tenets of the deal structure. 1t was our Department's intention to have
to you the closing documents by early summer and we were looking forward to closing by
now. As soon as the standard contract documents are prepared, a closing date
convenient to yot will be scheduled.

The removal of the connecting switch for maintenance purposes since our nitial
agreement has opened up an opportunity rarely available for NS and your new railroad to
Jointly decide upon the best physical and economical layout for interchange operations.
We are scheduling a meeting on-site with the correct personnel to review the operational
and maintenance issues so that an optimum layout is produced for all parties’ benefit.

We apologize for any inconveniences that our intemnal delays may have caused. As with
any potential shortline deal, events sometimes occur that prevent us from achieving an
outcome as expeditiously as we would like. Please understand that we are doing all we
can to progress this project in a timely fashion.

{ 477 -
cy: William E. Ingram

Greg E. Summy

Opcratng Subsidiary Norfolk Southern Railway Company



